
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE LEX CURIATA 

TO understand the Roman lex curiata it is necessary to 
take into consideration the powers and functions of the 
Curiate Assembly in the period of its political import- 
ance. The assumption has commonly been made that from the 
beginning the Roman people, and therefore the comitia, were 
sovereign. This view rests in part, however, on a confusion of 
two ideas which should be kept distinct. In its broadest sense 
populus designates the state, which is sovereign whether it 
expresses its will through the king, the Senate, or the popular 
Assembly. In international relations it has always this mean- 
ing. More narrowly, it signifies the mass of citizens in contrast 
with the magistrates or with the Senate. In the latter sense it 
cannot be said that the populus was from the beginning sove- 
reign. The Romans of later time understood that in the regal 
period the Senate had the wisdom to advise, the king possessed 
the imperiunt, whereas the people enjoyed but a limited degree 
of freedom, right and power. 1 Their condition was not liberty 
but a preparation for it. a 

With reference to the specific functions of the Assembly, 
Dionysius 3 states that Romulus granted to the commons three 
rights: (i) to elect magistrates, (2) to ratify laws, (3) to decide 
concerning war, whenever the king should refer the matter to 
them. Livy's * stricture on the absolutism of Tarquin the Proud 
implies, too, that constitutionally the Assembly had power to 
decide on peace and war. But stress should be laid on the 
admission of Dionysius that probably all the questions above 
enumerated, or at least those of peace and war, were referred 
to the Assembly at the pleasure only of the king — that the deci- 
sion of them was not a right of the people but a concession on 
the part of the sovereign. Still more important, these generali- 

1 Cicero, De Republica, 28, 50; cf. 23, 43. 

'Livy i, 46, 3; 60, 3; ii, I, 6 et seq.; 15, 3. 

*n, 14, 3- *I»49. 7- 

498 



THE LEX CURIATA 



499 



zations are in great part invalidated, as Rubino ' has shown, by 
the testimony of their authors. Till the year 427 B. C. the 
Senate claimed the right to declare an aggressive war, 2 and for 
a hundred years longer the magistrates alone or in conjunction 
with the Senate were competent to conclude treaties of peace. 3 

With reference to the legislative activity of the Assembly 
under the kings, it is necessary to call attention to the fact that 
among all peoples in the earlier stages of their growth law is 
chiefly customary. 4 At the time of her founding, Rome in- 
herited from the Latin stock, to which her people mainly 
belonged, a mass of private and public customs, which, owing 
their existence to no legislative power, were the result of 
gradual evolution. Under such conditions the king or chief 
settled disputes in accordance with these usages, though in the 
general belief his individual judgments came directly to him 
from some god. The Homeric king received his dooms — 
e^wrrff — and even his thoughts from the gods. 5 The mythical 
or semi-mythical legislators of Greece, as Minos, Lycurgus and 
Zaleucus, were given their laws by revelation. In like manner 
Numa, who may be considered a typical legislator for primitive 
Rome, 6 received his sacred laws and institutions from the god- 
dess Egeria ; 7 and Romulus, the first great law-giver, 8 was a 
demi-god, who passed without dying to the dwelling-place of 
the immortals. 9 Roughly distinguished, Romulus was the au- 

1 Romische Verfassung und Geschichte, pp. 257 et seq. 

! Livy iv, 30, 15. 

3 Cf. Livy's account (ix, 5-10) of the treaty of Caudium in 321 E. c. The subject 
is discussed at greater length in my Roman Assemblies, to be published in the near 
future. 

*For the Indo-Europeans, see Schrader, Reallexikon der indogermanischen Alter- 
tumskunde (1901), p. 655; Maine, Ancient Law, pp. xv, 2; Hirt, Indogermanen, 
II, p. 522. There was doubtless occasional legislation by the Assembly in its earliest 
history; cf. the prohibition of the importation of wine by the Suevi (Caesar, De 
Bello Gallico, iv, 2), which may have been an act of the kind. 

5 Iliad i, 238; ix, 98; Odyssey vi, 12. 

'Cicero, Rep. v, 2, 3; Livy i, 19, 1. 

7 Livy i, 19, 5; cf. 42, 4; Tacitus, Annals, iii, 26. 

8 Livy i, 8, I; Vergil, Aeneid, i, 292. 

'Cicero, Rep. ii, 10, 17; Livy i, 16. 
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thor of the secular law, Numa of the sacred. 1 In general the 
Romans of later time looked back to their kings, the founders 
of their state, 2 as the authors not only of their fundamental laws 
and institutions but even of their moral principles.' Doubtless 
the Roman view of the ancient king is an image of the repub- 
lican dictatorship, of the extraordinary magistratus rei publicae 
constituendae , of the consul freed from his various limitations ; 4 
but the picture, stripped of the distinctness which came with 
the gradual formulation of constitutional usage, is, as compara- 
tive study shows, 5 true to the primitive condition which it aims 
to represent. 

From this early conception the idea of human legislation 
gradually emerged. Not daring on his own responsibility to 
change a traditional usage which the people held sacred, the 
magistrate found it expedient to obtain their consent to any 
serious departure, with a view not to legalizing the proposal, 
but to pledging the people to its practical adoption. But to 
the end of the regal period the legislative activity of the comitia 
remained narrowly restricted. The body of leges regiae, de- 
scribed as curiate by Pomponius 6 on the supposition that they 
were passed by the assembly under royal presidency,? was little 
more than the ius pontificum — the customary religious law — 
with whose making the curiae had nothing to do. 8 If the king 
wished to admit new citizens, 9 erect public works, levy forced 

1 On the legislation of the kings, see Voigt, in Abhandlungen der koniglich sach- 
sischen Gesellschaft der Wissenschaften, VII (1879), pp. 555-826. 

2 Livy ii, 1, 1. 'Cicero, Rep. i, 2, 2. 
'Mommsen, Romisches Staatsrecht, II, p. n. 

5 See my Roman Assemblies, mentioned on p. 499, n. 3, supra. 

•Justinian, Digesta, i, 2, 2, 2. 

'Ascribed to Ancus Marcius by Livy (i, 32, 2) and Dionysius (iii, 36, 2 el seq.), 
to Romulus and his successors by Pomponius (Dig. loc. cit.~), and destroyed in the 
Gallic conflagration (Livy vi, I, 1). 

"Lange, Rbmische Altertumer, I, p. 314; Voigt, in Abhdl. d. sachs. Gesellsch. d. 
Wiss. VII, p. 559. 

'The sources uniformly represent the kings as acting alone in the admission of in- 
dividuals and of entire communities to citizenship. The view of Mommsen, Rom. 
Staatsr. Ill, p. 29, that the Assembly cooperated, rests merely upon his theory of an 
original popular sovereignty and of an original patrician state, neither of which has 
any basis in fact. 
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labor on the people, 1 reform the military organization, 2 punish a 
man with chains and death, 3 make a treaty, or even declare an 
offensive war, no power compelled him to submit the measure 
to the citizens. Although he must often have found it expe- 
dient to engage their cooperation in national enterprises, or, 
more rarely, in a legal innovation, 4 it may be stated with confi- 
dence that before the beginning of the republic the Curiate 
Assembly had not acquired the right to be consulted on any of 
these matters, that its slight activity in legislation and adminis- 
tration was a concession from the king rather than a right; for 
under the republic such activity, gradually increasing, belonged 
to the centuries and the tribes. We may accept without hesi- 
tation the principle that in form if not in substance the curiae 
retained all the powers which they had ever actually possessed. 

Judicial business, which no one assumes to have been a primi- 
tive function of the Roman Assembly, needs no long consider- 
ation here. Among the early Indo-Europeans the settlement 
of disputes and the punishment of most crimes were in the 
hands of the families and brotherhoods; only treason and 
closely related offences were tried by the king in the presence 
of the Assembly .5 The religious ideas attaching to crime and 
punishment 6 in early Rome suggest that the priests had the 
same connection with these matters there as among the Celts 
and Germans. That condition yielded to the growing authority 
of the king, who is represented by the ancients as wielding an 
absolute power of life and death over his people, and as allow- 

1 Cicero, Rep. v, 2, 3; Livy i, 38, 7; 56, 1 et seq. 

2 Livy i, 43. 

3 Livy i, 44, i ; cf. especially the summary condemnation and execution of Mettius; 
ibid., i, 28. Livy's complaint (i, 49, 4) against Tarquin the Proud is that he decided 
capital cases without assessors, not that he allowed no appeal. 

! Lange's view (Rom. Alt. I, p. 314) that under the kings there was absolutely no 
legislation, except the passing of the lex de imperio, cannot be proved and seems un- 
likely. Mommsen's hypothesis (Rom. Staatsr. Ill, p. 327) that under the kings the 
comitia were exclusively legislative, elections and judicial functions being a republican 
innovation, is contrary to all evidence. There is no reason for supposing that the re- 
public brought to the comitia any absolutely new function. 

5 Schrader, Reallexikon, p. 662. 

6 Greenidge, Legal Procedure of Cicero's Time, p. 298. 
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ing in capital cases an appeal to the Assembly at his discretion.' 
From the general conception of the relation between king and 
Assembly thus far indicated, it is necessary to conclude that if 
the people had any claim to a share in the jurisdiction it must 
have been slight as well as vague, and one which they were in 
no position to enforce. 

A review of the individual kings might give the impression 
that an act of the Assembly was unessential to filling the regal 
office. Not only were Romulus and Tatius kings without elec- 
tion,' but, according to Livy, 3 Numa's appointment was made by 
the Senate alone, and Servius Tullius ruled long and introduced 
his great reforms before his election. 4 Tarquin the Proud to the 
end of his reign was neither appointed by the Senate nor chosen 
by the people. 5 From these four or five instances of kings who 
ruled without election, as well as from the fact that both the dic- 
tatorship — a temporary return to monarchy — and the office of rex 
sacrorum — the priestly successor to the monarch — were filled by 
appointment, we might infer that the kingship was not elective. 6 
But on the other hand the word interregnum, which could not 
have been invented in the republican period, and which involves 
the idea of election, as well as the general custom of choosing 
kings among primitive European peoples, may be added to the 
authority of the sources 7 in favor of an elective monarchy in 
earliest Rome. The nomination of the king by the competent 
authority was perhaps acclaimed in a contio, as among the early 
Germans. Such an election, we may suppose, was in the begin- 
ning legal without further action on the part of the people. 
But the accession of a king was a momentous event in the life 

1 Cf. Livy i, 26, 8 et seq.; Cicero, Pro Milone, 3, 7; Greenidge, op. cit., pp. 8, 305 
et seq. 

'Cicero, Rep. ii, 2, 4; 7, 13; Livy i, 13, 4. 

3 I, 17, 11. Cicero (Rep. ii, 13, 25), however, supposes him to have been elected 
by the people. 

'Cicero, Rep. ii, 21, 37; Livy i, 41-6; Dionysius iv, 8. 

5 Livy i, 49, 3. 

6 Cf. Mommsen, Rom. Staatsr. II, p. 6. 

7 Cf. Cicero, Rep. ii, 13, 25; 17,31; 18,33; 20,35; Ltvyi, 17, 10; 32,1; 35, 
'! 35> 6; 46, 1; Jordan, Konige im alten Italien, pp. 25 et seq. 
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of a generation — far more important than the annual declaration 
of war upon a neighbor — and the advantage of a formal vote of 
the Curiate Assembly, after its institution, was obvious both to 
the king and to the sacerdotes ; it gave to the former the solemn 
oral pledge of obedience from the citizens, and to the latter an 
opportunity to influence the proceedings through the auspices 
and through the manipulation of the calendar. 

Under this system the king, after his appointment by his 
predecessor or by the interrex and after the acclamation in 
contio, if such action took place, convoked the curiae on the 
first convenient comitial day of his reign, having held favorable 
auspices in the morning, and proposed to them a rogatio I to 
the following effect: " Do you consent, and regard it as just 
and legal, that I as king should exercise imperium over you ? " 
This rogatio, answered affirmatively by a majority of the curiae, 
became a lex curiata de imperio* The informal acclamation, 
if it was ever customary, must have disappeared at a very early 
period, and the passing of the curiate law was then looked 
upon as the election proper. 3 

'Cicero, Rep. ii, 13, 25 (Numa); 17, 31 (Tullus Hostilius); 18, 33 (Ancus Mar- 
cius); 20, 35 (Tarquinius Priscus). 

'The formula for the curiate law is unknown. Lange, Rom. Alt. I, pp. 307, 407, 
459, 461, supposes that it not only pledged the people to obedience, but also defined 
the imperium and bound the king not to exceed the limitations imposed, and that 
every constitutional modification of the imperium required a corresponding change in 
the curiate act. Herzog, Geschichte und System der romischen Staatsverfassung, I, 
p. in, further assumes that the law contained the formula of treaty on which, in his 
opinion, the state rested, and that before the age of written documents this treaty was 
handed down orally through the repetition of the law. Lange's theory, which runs 
throughout his great work, seems to rest on the single statement of Tacitus, Ann. xi, 
22: "Quaestores regibus etiam turn imperantibus instituti sunt, quod lex curiata os- 
tendit a L. Bruto repetita." But the statement of Tacitus proves only that the 
quaestors were mentioned in the curiate law — a circumstance which is more simply 
explained below, p. 507. That the law defined and limited the imperium is unlikely : 
(1 ) because in early times, when the act had a real meaning, precise definitions were 
unknown ; (2) because there is no evidence of it. 

3 It is true that Cicero supposes the king to have been elected by the comitia cur- 
iata and the imperium to have been sanctioned by the same assembly. This double 
vote of the curiae seems as improbable as unnecessary. We may reasonably consider 
the alleged first vote a mistaken inference from the later election of higher magistrates 
by the centuries. The assumption of an acclamation as the first stage in the process 
accords far better with primitive conditions. 
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Concessions to the people develop into popular rights. The 
citizens, deeply interested in the choice of a man who for the 
remainder of his life was to represent their community before 
the gods, lead them in war and exercise over them the power 
of life and death, claimed as their first active political right the 
ius suffragii in the enactment of the lex curiata de imperio. 
Hence after the institution of the republic and of the comitia 
centuriata, the curiae clung obstinately to this inalienable pre- 
rogative. 

The development of the elective process outlined above is 
offered in explanation of the curious phenomenon that under 
the republic, while no other acts of the Centuriate or of the 
Tribal Assembly required confirmation by the curiae, elections 
in these assemblies did require such sanction. This explana- 
tion is the only one proposed which harmonizes with the Roman 
interpretation of the peculiarity. According to Cicero it was 
provided that in the case of all elective magistrates the people 
should vote twice on each, that they might have an opportunity 
to correct what they had done, if they repented of having con- 
ferred an office on any person. In the case of the censors this 
second vote was cast in the comitia centuriata; all other elective 
magistrates received it in the Curiate Assembly. 1 Rubino 2 and 
others have objected that Cicero's interpretation of the curiate 
law is biassed by his desire to contrast the essentially anti- 
popular character of the demagogue Rullus, who by the terms 
of his agrarian law would deprive the people of their right to 
vote even once in the election of officials, with the wisdom and 
moderation of the ancient statesmen, who were so devoted to 
the people as to allow them two opportunities to express their 
choice in the case of each magistrate. The orator, it is urged, 
could not himself know the original intention of the usage ; and 
his interpretation is contradicted by the fact that the person 

'Cicero, De Lege Agraria, ii, II, 26: " Maiores de singulis magistratibus bis vos 
sententiam ferre voluerunt. Nam cum centuriata lex censoribus ferebatur, cum cur- 
iata ceteris patriciis magistratibus, turn iterum de eisdem iudicabatur, ut esset repre- 
bendi potestas, si populum beneficii sui paeniteret." Cf. IO, 26. 

2 Rom. Verf. und Gesch. pp. 361, 379. For a summary of the various modern 
views, see Nissen, Beitiage zum romischen Staatsrecht, pp. 42-46. 
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who proposed the lex curiata was already a magistrate, the 
voting on this lex being subsequent to the election and forming 
no part of it. 1 

In favor of Cicero it may be stated in the first place that he 
was not simply offering a conjecture as to the original intention 
of the usage, but was interpreting the formula of the law as it 
existed in his own day. There would be no point to his inter- 
pretation unless the formula ran somewhat like that of an elec- 
tion ; and he affirms definitely that the law bestows the magis- 
tracy upon a person who has already received the same office 
from other comitia — that it is, in other words, a second be- 
stowal of the office. 2 That this interpretation is not a mere in- 
vention of Cicero is proved by a statement of Messala 3 that the 
magistracy in the strict legal sense of the term is granted by the 
curiate law. And the point maintained by Messala is further 
confirmed by that article of the agrarian rogatio of Rullus which 
provides that the decemviri agris adsignandis may, if necessary, 
dispense with the curiate law and yet be " decemvirs in as legal 
a sense as are those who hold the office according to the strict- 
est law." 4 In other words, the person who has been elected by 
the comitia centuriata or tributa is a magistrates, though not a 
magistrates testes or optema lege ; a second election, by the 
curiae, is essential to the latter. 5 

1 It is not probable that an official could pass the law for a colleague, the intention 
being that each higher magistrate should personally propose and carry the law for 
himself; cf. Mommsen, Rom. Staatsr. I, p. 610, n. 2. 

'Leg. Agr. ii, io, 26: " Hoc inauditum et plane novum, ut ei curiata lege magis- 
trate detur, cui nullis comitiis ante sit datus." 

s In Gellius xiii, 15,4: " Magistratus . . . iustus curiata daturlege." 

4 In Cicero, Leg. Agr. ii, II, 29 : " Turn ii decemviri, inquit, eodem iure sint, quo 
qui optuma lege." See the following note. 

6 Optuma lege {cf. note above) sometimes denotes "with fullest power," as in 
Festus 198, 32; but in the article of the rogatio of Rullus above quoted it has refer- 
ence to the formality of election and is so interpreted by Cicero. With him it is not 
a question of degree of power, as he has already stated (§ 28) that under the circum- 
stances the decemvirs without the curiate law could do nothing at all : idem iuris 
(§ 29) signifies rather " degree of legality." Magistratus optuma lege is the same as 
magistratus iustus; cf. Messala, note 3, supra. In this connection iustus does 
not signify legal as opposed to illegal, but legally or technically perfect, correct. For 
the meaning "proper," " perfect^" cf. Cicero, Ad Familiares, ii, 10, 3 (iusla vie- 
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The formula for the curiate law, in addition to its resemblance 
to that for elections, must have contained some reference to the 
imperium, as we may infer from its frequent designation as a 
lex de imperio by Cicero. From this phrase modern writers 
infer that the law conferred the imperium upon newly elected 
magistrates. The question whether it granted to a magistrate 
powers which he did not already possess will be considered 
below. For the present it is enough to state that in no instance 
do the ancients speak of " conferring " the imperium by the 
curiate law or of deriving the imperium from that law by any 
process whatsoever. But mention is made of conferring the 
imperium by a decree of the Senate or by the suffrages of the 
people in the Centuriate or Tribal Assembly and of confirming 
it by the lex curiata? 

toria); Caesar, B. G. i, 23 (iustum iter); Livy i, 4, 4 (iusti cursum amnis); xxxix, 2 
(iusfo proelio). Accordingly when Cicero ( Post Reditum in Senatu ii, 11,27) speaks 
of the comitia ccnturiata as the iusta comitia, he does not imply that the other com- 
itia and their acts lack legality, but rather that they carry less weight ; and when as 
late as 300 B. C. the patricians claimed that they alone had iustum imperium el aus- 
picium (Livy x, 8, 9), they could only mean that their right to these powers was 
better established than that of the plebeians. C. Flaminius, consul in 217 B. c, 
possessed imperium, which he was actually exercising over his troops, but which was 
not iustum, for he had neglected the auspical formalities appropriate to the entrance 
upon the consulship (Livy xxii, I, 5;. It would be wrong, however, to suppose 
with Nissen, Beitr. z. rom. Staatsr. p. 51, that he commanded on the sufferance only 
of his soldiers. 

■The usual expression is " de suo imperio curiatam legem tulit," or " populum 
consuluit"; Cicero, Rep. ii, 13, 25; 17, 31; 18, 33; 20, 35; 21, 38; Livy ix, 38, 
15. The Senate granted the imperium to Octavianus, a private citizen; Cicero, 
Philippica, v, 16, 45. The interrex, who could not have had a curiate law, never- 
theless possessed imperium (Livyi, 17, 5 et set?.), and the absolute imperium was 
granted by a decree of the Senate; Livy iii, 4, 9; Sallust, Catilina, 29; Historiae, i, 
48, 22 (Dietsch). See also Cicero, De Legibus, iii, 3, 9: " Imperia, potestates, 
legationes, quom senatus creverit populusve iusserit, ex urbe exeunto " ; Leg. Agr. ii, 
7, 17: " Omnes potestates, imperia, curationes ab universo populo proficisci convenit " 
(reference cannot here be to the Curiate Assembly, which in this connection Cicero 
does not recognize as the people). For the Centuriate Assembly, see Livy xxvi, 18, 
9: "Omnes non centuriae modo sed etiam homines P. Scipioni imperium esse in 
Hispania iusserunt " ; 22, 15 : " Centuriam vero iuniorum seniores consulere voluisse, 
quibus imperium suffragio mandarunt." For the tribal assembly, see T. Annius 
Luscus, Oratio adversus Ti. Gracchum, in Festus 314, 30: " Imperium quod plebes 
• . ■ dederat." Also from Cicero, Leg. Agr. ii, 11, 28: "Vidit. . sine curiata 
lege decemviros potestatem habere non posse, quoniam per novem tribus essent con- 
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The consuls and the praetor were elected by the centuries, 
and their itnperium was sanctioned by the curiae. The dicta- 
tor, too, was obliged to carry a curiate law. 1 But the quaestors, 
the curule aediles, and the other inferior patrician magistrates, 
after their election by the tribes, did not themselves convoke 
the curiae for sanctioning their election ; the lex was proposed 
in their behalf by a higher magistrate. 2 As the origin of this 
custom we may suppose that the kings, and after them the 
higher magistrates of the early republic, used to ask the people 
for a pledge of loyalty not only to themselves, but also to their 
assistants, and that this custom continued even after these in- 
ferior officials had come to be elective magistrates. To func- 
tionaries who lacked the imperiutn the expression lex de imperio 
could not apply; lex de pote state, though not occurring in the 
extant sources, would be the appropriate phrase. 

It has generally been assumed that the curiate law bestowed 

stituti," we must infer that had these decemvirs been elected in the regular way, by 
the thirty-five tribes, they would have had the potestas without a curiate law. In § 29 
he asserts that on the principle followed by Rullus, whom he is assailing, anyone 
could obtain the imperium or potestas without a vote of any comitia, for he does not 
consider the comitia curiata real comitia, seeing that they have degenerated into a 
mere form. From these passages it is clear that Cicero believed the imperium or 
potestas to be conferred by the centuries or tribes and merely confirmed by the curiae. 
Furthermore the phrase nullis comitiis in 11, 29: " Si hoc fieri potest, ut . . . quis- 
quam nullis comitiis imperium aut potestatem adsequi posset," etc., implies that one 
may obtain the imperium or potestas in more than one form of comitia — either the 
eenturiata or the tributa. This conclusion accords with the fact that the Tribal As- 
sembly had power to abrogate the imperium; cf. Livy xxvii, 20, II; 21, I; 21, 4; 
xxix, 19, 6. Confirmation by the lex curiata is expressly asserted in Cicero, Leg. 
Agr. ii, II, 27: " Curiatis earn (potestatem) comitiis . . confirmavit." 

1 Livy ix, 38 et sea.; Dionysius v, 70, 4. To avoid unnecessary delay the sanction- 
ing act was probably always kept free from the obligation of the promulgatio per 
tritium nundinum. 

'The consuls proposed the curiate law for the quaestors; Tacitus, Ann. xi, 22. 
That these inferior officials required the law is further indicated by Cicero, Phil, ii, 
20, 50. For the lower functionaries in general, see Gellius xiii, 15, 4. The agrarian 
rogatio of Servilius Rullus provided that the praetor should propose the law for the 
decemviri agris adsignandis required for the administration of his measure; Cicero, 
Leg. Agr. ii, 11, 28. That the magisterial helpers who were in need of the curiate 
law included not only the quaestors but also the lictors seems to be indicated by 
Cicero, Rep. ii, 17, 31: " Ne insignibus quidem regiis Tullus nisi iussu populi est 
ausus uti. Nam ut sibi duodecim lictores cum fascibus anteire " (the remainder of 
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a power in addition to that received through election. 1 Some- 
thing can in fact be said in favor of this view. We are told 
that the newly elected magistrate could attend to no serious 
public affair until he had secured the passage of the act ; 2 until 
then the praetor could not undertake judicial business; the 
consul could have nothing to do with military affairs 3 or hold 
comitia for the election of his successor. 4 Some of Cicero's 
contemporaries asserted that a magistrate who failed to obtain 
the law could not as promagistrate govern a province. 5 Or if 
without a curiate law he made the attempt, he would be obliged 
to conduct the administration at his own expense ; 6 and if as 
promagistrate he gained a victory in war, he was denied a 
triumph. 7 Under such conditions it might well be said that a 
magistrate could engage in no serious public business before he 
had carried for himself the sanctioning law. But practice 
diverged widely from these rules. An act containing a pro- 
vision for the election of functionaries might include a dispens- 
ing clause to the effect that the persons elected should, in lack 
of a curiate law, " be magistrates in as legal a sense as those 
who are elected according to the strictest forms of law." 8 Yet 
even without this special provision the magistrate regularly 
attended to much business before passing the law. The first 

the sentence is missing). Dionysius ii, 62, I ascribes the introduction of the lictors 
to Tarquin the Elder. This curiate law, however, may not be thought of by Cicero 
and Dionysius as a mere sanction, but rather as a legislative act which called the 
lictors into being; cf Mommsen, Rom. Staatsr., I, pp. 372, n. I, 613, n. 1. 

'In the opinion of Lange, Romische Altertumer, I, pp. 300 et seq., the election 
gave potestas only; the lex curiata, imperium. But this distinction finds no support 
in the sources. 

* Dio Cassius xxxix, 19, 3. 

3 Ibid.; Cicero, Leg. Agr. ii, 12, 30: " Consuli si legem curiatam non habet, at- 
tingere rem militarem non licet "; Livy v, 52, 15: "Comitia curiata, quae militarem 
continent." These statements are not, as some have imagined, to the effect that the 
lex curiata confers military power upon the magistrate; cf. p. 506, supra. 

'Dio Cassius xli, 43, 3. 

5 Cicero, Ad Familiares, i, 9, 25. 

6 Cicero, Ad Atticum.iv, 18, 4: " Appius sine lege suo sumptu in Ciliciam cogitat.' - 

''Ibid. 

8 Such an article iri favor of the decemviri agris adsignandis appeared in the Ser- 
vilian agrarian rogatio of 63 B. C; Cicero, Leg. Agr. ii, II, 29; cf. p. 505, supra. 
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public act of the consul was to take the auspices, to determine 
whether his magistracy was acceptable to the gods ; ' and 
another auspication was held for the meeting of the curiae? 
It was his custom also to make vows to the Capitoline Jupiter 
and to hold a session of the Senate, both of which acts had to 
be auspicated. 3 These facts disprove the theory that the 
curiate law conferred the auspicium. In the first session of the 
Senate in a new consulate, not only religious affairs, but civil 
and military matters of great importance were discussed and 
finally arranged, all of which business was regularly managed 
without a curiate law. 4 As to other administrative acts it is 
probable that the want of the lex curiata never hindered the 
performance of necessary business, civil or military. In case 
of danger to the state the interrex, who wholly lacked the 
curiate law, or the consul before passing the law could doubt- 
less take command of the army ; 5 and it is significant that the 
unlimited imperium and indicium were granted the magistrate 
not by the curiae but by the Senate. 6 The law was indeed 
considered indispensable to the dictator in 310 B. C. 7 It is 
generally assumed by scholars that C. Flaminius, consul in 217 
B. C, lacked this sanction. 8 Their reason is the statement of 

■According to Dionysius, ii, 5 et seq., those who are entering upon an office pass 
the night in tents and in the morning under the open sky take the auspices. Livy 
xxi, 63, 10, states that the consul dons his official robe in his own house, but neither 
he nor any other authority intimates that the public auspices were taken in his private 
house, as Mommsen, Rom. Staatsr., I, p. 616, asserts. 

2 Livy ix, 39, I. 3 Livy xxi, 63, 9; Varro, in Gellius xiv, 7, 9. 

4 Rubino, Romische Verfassung und Geschichte, pp. 365 et seq. 

5 Mommsen, Rom. Staatsr., I, p. 612, n. 1. 

6 Sallust, Cat. 29: " Ea potestas per senatum more Romano magistratui maxuma 
permittitur, exercitum parare, bellum gerere, coercere omnibus modis socios atque 
cives, domi militiaeque imperium atque iudicium summum habere; aliter sine populi 
iussu nullius earum rerum consuli ius est"; Hist, i, 48, 22 (Dietsch): (The Senate 
decreed) " uti Appius Claudius cum Q. Catulo pro consule et ceteris quibus imperium 
est, urbi praesidio sint, operamque dent,ne quid respublica detrimenti capiat." The 
interpretation which includes Appius Claudius, the interrex, with those who possessed 
imperium is confirmed by Livy (i, 17, 5 et seq.'), who informs us that the imperium 
of an interrex lasted five days. 

1 Livy ix, 38 et seq. 

8 Cf. Nissen, BeitrSge zum romischen Staatsrecht, pp. 51 et seq. 
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Livy, 1 that he entered upon his office not at Rome but at 
Ariminum. The fact, however, that in this year he carried a 
monetary statute before his departure 2 proves that he began 
his official duties at Rome, and that Livy's tirade to the con- 
trary is empty rhetoric. Probably because he set out without 
attending to the usual auspices, his political opponents were 
unwilling to admit that he had entered on his office. But the 
army obeyed his command, his name remained in the fasti, and 
his monetary law continued in force. Livy, while complaining 
at length of his failure to take the auspices, says nothing of the 
curiate law. His silence is significant. 3 We cannot be certain 
that the lex curiata was not passed in his case ; but we have no 
right to imagine that it was not and then draw far-reaching 
deductions from our fancy. 4 

A more valuable instance is that of L. Marcius, elected pro- 
praetor by the army in Spain in 212 B. C. 5 Although he could 
not have had a lex curiata, the Senate, while censuring the 
election because it transferred the auspices to the camp, did not 
make the want of the law a ground for declaring the promag- 
istracy illegal. 6 A still more famous case is that of the magis- 
trates of 49 B. C, who with the Pompeian party fled from Rome 
before carrying a lex curiata, and yet were not prevented by 
this circumstance from holding military commands during their 
year of office or of continuing in command into the following 
year as promagistrates. 7 A further instance is that of Pomp- 
tinus, praetor in 63 B. C, who had no curiate law ; nevertheless 

1 XXI, 63, 5 et seq. 8 Festus 347, 14. 

3 Cf. Livy xxii, I, 5 et seq. 

4 Nissen, loc. cit., supposes, too, that Appius Claudius, consul in 179 B. C, went 
to the army without a curiate law and for that reason the soldiers refused to obey 
him; Livy xli, 10. Livy mentions the neglect of other formalities but makes no 
reference to the curiate act. 

5 Livy xxv, 37, 5 et seq.; cf. xxvi, 2, I. 6 Livy xxvi, 2, 2. 

' Dio Cassius xli, 43. In this instance the Senate had conferred dictatorial power 
upon the magistrates by its supreme decree; Caesar, De Bello Civili, i, 5. That they 
were constitutionally in command, whereas the general direction of affairs by Pompey, 
however autocratic, was only informal, is expressly stated by Dio Cassius, xl, 43, 5. 
What Nissen, Beitr. z. rom. Staatsr. pp. 53 et seq., says of these magistrates' lack of 
military imperium is therefore baseless. 
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as propraetor in 61 he governed Narbonensis, where he gained 
a victory over the Gauls. This fact, too, is evidence that the 
want of the law did not in practice debar from military com- 
mands. From 58 to 54 B. C. he waited outside the gates of 
Rome for a triumph. The Senate would not grant it, and some 
opposed it. The privilege was at last given to him by the 
tribal comitia under praetorian presidency. 1 Although the 
want of the law involved him in inconvenience, he finally ac- 
complished his purpose without it. Appius Claudius, consul 
in 54 B. C, insisted that, should he fail to carry the sanc- 
tioning act, he should nevertheless, since he was in possession 
of a province decreed to the consuls of his year in accord- 
ance with the Sempronian plebiscite, have imperium by virtue 
of a Cornelian statute until such time as he should reenter the 
city. 2 The law of Sulla, to which he referred, probably stated 
simply that the promagistrate was to retain his imperium till his 
return to the city, without mentioning the curiate law in this 
connection ; and for that reason Appius believed the sanction- 
ing act to be unnecessary. Cicero, who informs us of this 
matter, inclines to the interpretation of Appius. Our conclu- 
sion, accordingly, is that in practice, if not in legal theory, the 
lex curiata, however convenient it may have been, was not 
essential to the government of a province or to a military com- 
mand. 

It remains for us to consider whether it was indispensable to 
the holding of comitia centuriata for elections. The same 
Appius Claudius maintained that, though a curiate law was 
appropriate to the consul, it was not a necessity, 3 implying that 
without it he was competent to perform all the consular func- 
tions. He and his colleague, therefore, who was equally with- 

1 Cicero, Ad Atticum, iv, 18, 4; Ad Quintum Fratrem, iii, 4, 6; Dio Cassius 
xxxvii, 47; xxxix, 65. 

'Cicero, Fam. i, 9, 25; cf. Q. Fr. iii, 2, 3. To these cases may be added that of 
the magistrates of 49 B. c, who notwithstanding their want of a curiate law continued 
into the following year as proconsuls, propraetors and proquaestors ; Dio Cassius 
xli, 43. 

* Cicero, Fam. i, 9, 25 : " Appius . . . dixit . . . legem curiatam consuli ferri 
opus esse, necesse non esse. 
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out the law, 1 were ready to hold comitia for the election of 
successors; and although party complications impeded the 
election, no one objected to it on the ground that the consuls 
were incompetent; for postponing the election the opponents 
resorted to auspical obnuntiations 2 and to prosecutions of the 
candidates for bribery .3 The competence of these consuls to 
hold the elective comitia was further established by the Senate's 
desire that they should hold them at the earliest possible 
moment. 4 Their ultimate failure to elect successors was not 
owing to any objection to their competence. 5 

Scholars have attached great weight to the case of the magis- 
trates of 49 B. c, who with the Pompeian party, as has been 
stated, 6 left the city before carrying a lex curiata. Though 
desiring, in the Pompeian camp of Thessalonica, to hold comitia 
for the election of successors, it was decided that the want of 
the law rendered the consuls incompetent to the function. 7 
But the case requires careful examination. The Pompeians 
had with them two hundred senators, enough in their opinion 
to constitute a quorum, and their augurs had consecrated a 
place for taking auspices; so that it was assumed that the 
popuhis Romanus and the entire city were now located in the 
camp. 8 All these circumstances clearly imply an intention to 

Cicero, Att. iv, 17, 2. 'Cicero, Att. iv, 17, 4; Q. Fr. iii, 3, 2. 

'Cicero, Alt. iv, 17, 3 et seq.; 18, 3; Q. Fr. iii, 2, 3; 3, 2 et seq. 

•Cicero, Att. iv, 17, 3. 

*The compact (Cicero, Att. iv, 17, 2) made between Appius and his colleague in 
the consulship, 54 B. c, parties of the first part, and Memmius and Domitius, candi- 
dates for the consulship for the ensuing year, parties of the second part, that the 
parties of the second part in the event of their election should produce three augurs 
to testify that the parties of the first part had proposed and carried a lex curiata, or 
in failure to produce the witnesses should forfeit to the parties of the first part a spec- 
ified sum of money, assumes, inasmuch as the evidence was not to be forthcoming 
till after the election, ( I ) that the lex curiata was not essential to holding the elective 
comitia, but (2) that it was highly advantageous to the promagistrate. Cicero, who 
often refers to the postponement of the elective comitia of this year, never intimates 
that the want of a lex curiata stood in the way. 

'Page 510, supra. 

'Dio Cassius xli, 43, 3; Livy v, 52, 15 proves that the comitia curiata could meet 
only within the pomerium. 

8 Dio Cassius xli, 43, 2. 
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assume a temporary transfer of the city of Rome to the camp 
and to conduct the government in that place on the basis of 
this constitutional fiction. The execution of the plan was 
arrested by the plea that the consuls had no curiate law. The 
difficulty, however, was not so serious as Dio Cassius and the 
moderns have supposed. The assumption of the Pompeians 
that the city of Rome temporarily existed in the camp implied 
as well the existence of a pomerium, within which the consuls 
could legally have held a meeting of the curiae} Or, in case 
they felt any scruple about the matter, the Senate could have 
decreed the consuls a dispensation from the law for the pur- 
pose of holding the elections. That they allowed a mere 
formality to balk them is out of the question. The whole 
situation is made clear by assuming that the consuls them- 
selves, or more probably Pompey, did not wish elections to be 
held or a civil government established in the camp; such a 
proceeding would have disturbed still more the discipline of 
the army and would have roused jealousies inimical to the 
cause. On this interpretation the objection of the want of 
a law, which was clearly an afterthought, appears to have been 
a mere pretext. 

We have seen promagistrates whose election to their respec- 
tive offices had not been sanctioned by the curiae governing 
provinces and holding military commands; we have seen con- 
suls who lacked the curiate sanction attending with less incon- 
venience to all their official duties. The same looseness char- 
acterized the application of the law to minor officials. The 
want of the sanction legally involved curule aediles, quaestors, 
and all other patrician officials who lacked the right to convoke 
the curiae ; and yet it is impossible that in 54 B. C, for in- 
stance, when the consuls failed to pass the law, the curule 
aediles and the quaestors should have remained inactive through 
the entire year without leaving in our sources some trace of the 
disturbance which would have been caused by the suspension 
of their administrative functions. Dio Cassius states that no 
judicial process could be undertaken before the enactment of 

>Livy v, 52, 15. 
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the law; nevertheless Clodius as aedile in 56 prosecuted Milo 
before the people prior to the vote of sanction. 1 The quaestors 
entered office regularly on December 5 ; 2 and as the curiate 
law was carried for them by the consuls, they were necessarily 
in official duty for some time every year before their election 
could be sanctioned. It seems clear that ordinarily one curiate 
law was passed each year, under the joint presidency of the 
consuls and praetors, for all the officials who required it. 3 If 
that is true, a postponement of the law, or a failure to pass it, 
affected all the magistrates of the year. In the opinion of 
Mommsen/ the custom of the later republic was to propose the 
law on or soon after March 1 . If this supposition is correct, 
the entire administration was conducted through at least a 
sixth of every year without the curiate sanction. 

The question as to the meaning of this wide divergence be- 
tween constitutional theory and actual practice can find an 
answer only in the history of the Curiate Assembly. For a 
time after the founding of the republic it remained politically 
important. From the institution of the plebeian tribunate (494 
B. C.) to the enactment of the so-called law of Publilius Volero 
(471 B. c.) the Curiate Assembly elected tribunes of the plebs.s 
In 390 B. C, according to Livy, 6 it voted the restoration of a 
citizen from exile. Rubino 7 maintained that this assembly 
continued to be a real gathering of the people to the year of 
the battle of Cannae, 215 B. C, when the exigencies of the war 
with Hannibal brought into being a statute whereby the curiate 

J Dio Cassius xxxix, 19, 3. The date of the trial was February 7, 56; Cicero, Q. 
Fr. ii, 3, 2. 

2 Lex Cornelia de XX Quaestoribus, in Corpus Inscriptionum Latinarum, i, 2C2; 
Cicero, In Verrem, i, 10, 30; Scholiasta Gronovianus, p. 395. Mark Antony when 
quaestor performed the functions of his office through the entire year without the 
sanction; Cicero, Phil, ii, 20, 50. 

3 It is always spoken of in the singular, the implication being that one act served 
for all; cf. especially Caesar, De Bello Civili, i, 6; Dio Cassius xxxix, 19, 3. 

4 Rom. Staatsr. i, p. 611. 

5 Cicero, Fragmenta, A, vii, 48: " Itaque auspicato . . . tr. pi. comitiis curiatis 
creati sunt"; Dionysius vi, 89, 15 ix, 41, 2; c/.hivy ii, 56, 2. 
6 V, 46, 10. 
'Rom. Verf. u. Gesch. p. 381 and n. 2. 
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act was to be passed by a vote of thirty lictors as the repre- 
sentatives of their respective curiae ; in consequence the sanc- 
tion was reduced to a formality. 1 The passage in Festus on 
which his theory depends is seriously mutilated ; and his at- 
tempted restoration is objectionable, chiefly, ( I ) because it re- 
quired no statute to keep the people from attending the comitia 
curiata, 2 (2) because without a statute a resolution of an as- 
sembly was valid, if each voting division was represented by a 
single person^ (3) because the measure, if dictated by military 
exigencies, should have freed the commander rather than the 
men from the necessity of going to Rome to enact the curiate 
law. Mommsen's restoration 4 is very different. In his opinion 
although the lex curiata had never been essential to the mere 
prolongation of the imperium, it was necessary to a person who 
passed without interval from a magistracy to a promagistracy 
or the reverse. The measure of 215 B. C, according to his 
reading, rendered the renewal of the curiate law unnecessary to 
such a transition. The passage in Festus is past healing ; but 
in favor of Mommsen's interpretation we can certainly infer 
from the extant fragment ( 1 ) that in the year mentioned, owing 
to the nearness of Hannibal, a measure was taken to relieve 
officers in the field from the necessity of coming to Rome to 
propose the law for themselves, and (2) that the regulation was 
permanent. 5 Probably it was effected through a senatus con- 

1 Based on his reading of Festus 351, 34 : " (Triginta lictoribus 1) ex curiata fertur; 
quod Hanni(bal in propinquitate) Romae cum esset, nee ex praesidi(is discedere 
liceret), Q. Fabius Maximus Verrucosus egit per tr. pi. et Ma)rcellus cos. facere 
in(stituit)." 

'The attendance on the comitia tributa was sometimes as low as five to the tribe; 
Cicero, Pro Sestio, 51, 109. 

'Cicero, Leg. Agr. ii, 7, 16 et seq. 

* " (Transit imperium nee denuo l)ex curiata fertur, quod Hanni(bal in vicini- 
tate) Romae, cum esset nee ex praesidi(is tuto decedi posset), Q. Fabius Maximus 
Verru(cossus M. Claudius Ma)rcellus cos. facere in(stituerunt)"; Rheinisches 
Museum, N. F. xiii (1858), pp. 565 et seq.; Rom. Staatsr. I, p. 613, n. 3; cf. also 
Bergk, Rhein. Mus. XIX, p. 606; Herzog, Geschichte und System der romischen 
Staatsverfassung, I, p. 679. "Transit imperium" is rendered doubtful by the proof 
offered in this paper that the lex curiata did not confer the imperium. 

s The second inference is from the present tense of the verb fertur. 
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sultum. 1 In consenting to the arrangement the Senate was 
making a great sacrifice to the exigencies of the situation. For, 
to maintain control over the commanders, it had insisted that 
they should enter upon their magistracies with all due formality 
at Rome. 2 The lex curiata had proved a material help to this 
end. But now the person already in command might continue 
from year to year at his post, relieved of the need of coming to 
the capital, where he would be temporarily subject to senatorial 
control. 

This provision of 215 B. c. detracted from the value of the 
curiate law. Probably after this event, and partly in conse- 
quence of it,3 the comitia curiata, which had been long declin- 
ing, became at last a formality, attended only by three augurs, 
as witnesses to the proceedings, 4 and by thirty lictors, 5 who 
meekly cast the votes in obedience to the command of the pre- 
siding magistrates. 6 It is a noteworthy fact that whereas the 
statesman Cicero has much to say of the curiate law, Livy and 
Dionysius make little reference to it. Our conclusion must be 
that it was more important in the late republic than in earlier 
times. Probably it fell nearly into disuse after 215 B. C, to be 
revived some time before Cicero. Its rehabilitation was the 
work of the optimates, for we find the senatorial party chiefly 
interested in maintaining it during the age of Cicero. Since 
the lex curiata, subject as it was to impetrative auspices and 
obnuntiations, correlated closely with the Aelian and Fufian 
statutes, we may reasonably connect its revival immediately 
with their origin. Cicero 7 tells us accordingly that the comitia 
curiata have continued merely for the sake of the auspices. 

1 Herzog, Rom. Staatsverf. I, p. 679. A plebiscite is assumed by Lange, Rom. 
Alt. II, p. 704. 

2 Cf. Livy xxi, 63; xxii, I. 

3 The existence of the act of 215 B. c. proves that the Curiate Assembly and the 
curiate law were at the time something more than a formality. 

4 Cicero, Att. iv, 17, 2; cf. p. 512, n. 5, supra. 

5 Cicero, Leg. Agr. ii, 12, 30. 

6 That the comitia curiata were no longer attended by the people in the time of 
Cicero is proved by his treatment of that assembly in Leg. Agr. ii, 1 1 et seq. 

'Cicero, Leg. Agr. ii, 11, 27. 
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The curtailment of the power of this assembly is analogous to 
the curtailment of the power of the king. The latter was re- 
duced, in the rex sacrorum, to a shadow, continued merely for 
a religious purpose. The curiate comitia were likewise reduced 
to a shadow, maintained ostensibly because of regard for 
ancient custom and religion ' but in reality as a part of the 
religious machinery operated with more or less effect for con- 
trolling refractory office-holders. During the age of Cicero 
the Senate strove to uphold its theory of the necessity of the 
law, while individuals in office and even the entire group of 
magistrates for the year looked upon it as appropriate indeed 
but unessential to their functions. At its best the theory could 
be but partially realized in practice. 

Naturally the lictors never refused to vote the lex curiata, but 
it was often prevented or delayed by the veto of the plebeian 
tribunes. 2 As we hear nothing of such action of the tribunes in 
the early republic, we may conclude that it was a late usurpa- 
tion. Their veto could be offset by a special resolution of the 
people that the persons elected " shall be magistrates with the 
same degree of legality as those who are elected according to 
the strictest form of law." 3 In destroying the tribunician 
power Sulla, perhaps consciously, strengthened the curiate law 
as a weapon in the hands of the Senate. He did not treat the 
subject, however, with his usual precision ; for in 54 B. C. we 
find Appius Claudius appealing to a Cornelian law in justifica- 
tion of his intention to govern a province without the curiate 
sanction. 4 The procedure of Appius must have robbed the act 
of the little vitality which it still possessed. With the downfall 
of the republic it fell completely into disuse. 5 

George Willis Botsford. 

'Cicero, Leg. Agr. ii, 12, 31: " Mis (comitiis) ad speciem atque ad usurpationem 
vetustatis per xxx lictores auspiciorum causa adumbratis." 
•Cicero, Leg. Agr. ii, 12, 30; cf. Dio Cassius xxxix, 19, 3. 
"Cicero, Leg. Agr. ii, 11, 29; cf. pp. 505, 508, supra. 
*Cicero, Fam. i, 9, 25; p. 511, supra. 
* Herzog, Rom. Staatsrerf. II, p. 905. 



